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inatory classification of the statute, which limits the hours of 
labor of student, but not of graduate nurses, relied not on the 
citation of cases to maintain its reasoning but on a bulletin of 
the United States Bureau of Education. 6 What may perhaps 
be one way of obviating constitutional difficulties is being tried 
in Oregon, where an Industrial Welfare Commission limits the 
hours of labor and establishes minimum wage scales for the 
women in the various industries. 7 

The increasing liberality of the courts is manifested in the 
decisions regarding the regulation of the hours of labor for men, 
both in public and private employments. In 1890, 8 the California 
Supreme Court held that a city ordinance prescribing an eight- 
hour day on public work was invalid, while in 1904, 9 it did not 
commit itself on the constitutionality of a similar state law, the 
question not being directly raised. An example of the exercise 
of the gradually broadening police power is seen in cases of 
certain private occupations. 10 The safety of the general public 
has been regarded as a very satisfactory reason for sustaining 
such statutes, 11 and now enactments by the legislatures providing 
for the safety of the employees themselves by guarding against 
fatigue from long hours of labor are coming to be upheld by 
the courts. 12 

G. H. G. 

Constitutional Law: Right of Court to Enjoin Collec- 
tion of Penalties Pending Decision on Constitutionality of 
the Law. — It is a well settled rule that rates or regulations of 
public utilities cannot be imposed by a legislature or commission 

1912-D, 388, affirmed in Riley v. Massachusetts (1914), 232 U. S. 671, 
34 Sup. Ct. Rep. 469; see comment 2 Cat. Law Rev. 405; (nine hours) 
Withey v. Bloem (1910), 163 Mich. 419, 128 N. W. 913, 35 L. R. A. 
N.S. 628; People v. Kane (1913), 139 N. Y. Supp. 350; (eight hours) State 
v. Somerville (1912), 67 Wash. 638, 122 Pac. 324; State v. Pacific 
American Fisheries (1913), 73 Wash. 37, 131 Pac. 452. 

6 Educational Status of Nursing, Bulletin, 1912, No. 7. 

7 Stettler v. O'Hara (Ore. 1914), 139 Pac. 743, now on appeal before 
the Supreme Court of the United States. See note 51 L. R. A. (N. S.) 
686; Simpson v. O'Hara (Ore. 1914), 141 Pac. 158. Freund suggests 
the commission plan as the most feasible (Mar., 1914), 4 Am. Lab. 
Leg. Rev. 130. 

8 Ex parte Kuback (1890), 85 Cal. 274, 24 Pac. 737, 9 L. R. A. 482, 
20 Am. St. Rep. 226. 

9 Worthington v. Breed (1904), 142 Cal. 102, 75 Pac. 675. 
"Holden v. Hardy (1898), 169 U. S. 366, 42 L. Ed. 780, 18 Sup. 

Ct. Rep. 383; Matter of Martin (1909), 157 Cal. 51, 106 Pac. 235, 26 
L. R. A. (N. S.), 242. But see Lochner v. New York (1905), 198 U. S. 
45, 49 L. Ed. 93, 25 Sup. Ct. Rep. 539, contra. 

" People v. Erie Ry. Co. (1910J, 198 N. Y. 369, 91 N. E. 849. 

"State v. Newman Lumber Co. (1913), 103 Miss. 263, 60 So. 215 
45 L. R. A. (N. S.) 858; State v. Bunting (Ore., 1914), 139 Pac. 731. ' 
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exercising legislative functions in such a form as to be conclusive 
on their face, without allowing resort to the courts on the question 
of whether or not the rates or regulations are reasonable. 1 Ex 
parte Young 2 and the cases following it have declared that the 
imposition of extremely severe, cumulative penalties amounts to a 
denial of the right of appeal, since no corporation could take the 
chance of incurring the enormous penalties which would accrue, 
pending decision by the courts, if the rates were sustained and 
would therefore be forced to submit to possibly unlawful regula- 
tions in the first place. The rule was followed in Wadley Southern 
Railway Company v. State of Georgia? but qualified to the extent 
that the utility must follow the course of appeal provided in the 
state courts, and if it fails to do so it is liable to the penalties 
incurred, since advantage was not taken of the opportunity given 
to test the reasonableness of the rates without incurring liability. 
It is admitted that a state may impose penalties as heavy as neces- 
sary to enforce its laws if they are valid. Similarly in Kern 
Trading and Oil Company v. Associated Pipe Line Company* the 
pipe line company was obliged to resort to the state courts, but the 
collection of any fees or penalties was enjoined until the reasonable- 
ness of the pipe line acts and orders of the railroad commission 
thereunder was determined. In Van Dyke v. Geary 6 the collection 
of penalties for violation of the orders of the Arizona Corporation 
Commission was enjoined, and, as no case had been commenced in 
the state courts, the federal court proceeded to determine the 
reasonableness of the regulations in question. 

The courts have universally followed the doctrine of the Young 
case 6 and it seems fair enough to all parties as a practical matter, 
but it is difficult to see by what legal principles it is to be justified. 
No right to bring a test case free from liability to the penalty pro- 

1 Chicago, etc. Ry. Co. v. Minnesota (1890), 134 U. S. 418, 33 L. Ed. 
970, 10 Sup. Ct. Rep. 462, 702. 

2 (1908), 209 U. S. 123, 52 L. Ed. 714, 28 Sup. Ct. Rep. 441, 13 L. R. 
A. (N. S.) 932, 14 Ann. Cas. 764. 

s (Jan. 11, 1915), 235 U. S. 651, 35 Sup. Ct. Rep. 214. See also 
Prentis v. Atlantic Coast Line Co. (1908), 211 U. S. 210, 53 L. Ed. 150, 
29 Sup. Ct. Rep. 67. 

* (Sept. 14, 1914), 217 Fed. 273. 

» (Aug. 12, 1914), 218 Fed. 111. 

6 Most of the cases on this point are referred to in the principal 
case. The doctrine first came clearly before the courts in a dictum of 
Mr. Justice Brewer in Cotting v. Kansas City Stock Yards Co. (1901), 
183 U. S. 79, at p. 100, 46 L. Ed. 92, 22 Sup. Ct. Rep. 30. Since it 
was definitely announced in the Young case it has been invoked with 
increasing frequency in connection with most cases involving rate regu- 
lations, either directly by the legislature or by a commission exercising 
legislative functions. In a few cases, the doctrine of the Young case 
was recognized as binding but the penalties in question were held not to 
be excessive. But see criticism of the doctrine by Henry H. Purth in 
77 Cent. Law Jour. 308. 
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vided in a criminal statute or police regulation is recognized as a 
matter of law, and a man resists such a statute at his peril. Why 
then should the rule be different in statutes regulating public 
utilities? The attempted distinction on the ground that such 
statutes are valid only if the rates are reasonable, while in the 
former class of laws the jurisdiction of the legislature is unre- 
stricted, hardly appears sound. All laws are subject to certain 
constitutional limitations on legislative action. It is a judicial 
question whether a law is ex post facto or a deprivation of due 
process upon which every person concerned is entitled to a hearing, 
yet no court will enjoin the collection of the penalties imposed for 
violation of such statutes, no matter how severe they may be, to 
allow the decision of a test case. Most police regulations depend 
largely on the question of reasonableness and necessity yet it is 
hardly pretended that the doctrine of the Young case applies to 
them. Declaring these rate laws unconstitutional because the 
penalties deter resort to the courts is virtually an assertion by the 
courts of an ultimate veto power over such regulations, a claim that 
the law is not wholly effective until they have had an opportunity 
to pass upon it at least once. This appears contrary to the whole 
doctrine of the relation of the judiciary to the legislature. It is 
recognized that there is no right to appeal to the courts before the 
law becomes effective, unless given by the act itself, and that the 
reasonableness of the rates may be questioned in a suit to enjoin 
their enforcement or to collect the penalties. 7 In such cases the 
decision of the court adds nothing to the validity of the law, any 
more than in any other class of legislation. If unreasonable the law 
was so from the moment of passage and no liability is incurred for 
violation, while if reasonable there has been a violation of a valid 
act, and yet the person breaking the law is excused from liability. 
The possibility of invalidity is no greater with these laws than with 
many others where the imposition of such penalties as possibly to 
prevent an attack on their validity is not considered a ground for 
setting aside the law, in whole or in part. 8 Since the constitu- 
tionality of a law is only determined in reference to the rights of 
an individual, and, as pointed out in the principal case, the same 
law may be invalid as to one person while valid as to another, must 



7 Louisville, etc. R. R. v. Garrett (1913), 231 U. S. 298, at p. 313, 
34 Sup. Ct. Rep. 48. 

8 In Coal & Coke Ry. Co. v. Conley (1910), 67 W. Va. 129, 67 S. E. 
613, the court avoided having to declare any part of the law invalid by 
interpreting the act as evidencing an intention on the part of the legis- 
lature to suspend the penalty clause as to any person making a bona 
fide appeal to the courts on the question of reasonableness. While it 
is hard to see the evidence of such intention in the law in question it 
would seem to be better policy for the courts to refrain from any inter- 
ference unless the act did contain an exemption pendinp appeal, directly 
or by implication. 
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every person affected by a rate law be given an opportunity to have 
his rights determined by the court before he incurs any liability to 
the penalties provided in the law ? This is practically announcing 
the doctrine that a man has a right to break a law at least once to 
determine whether it is valid, or that the approval of the courts is 
an essential element in this class of laws. 

/. S. M., Jr. 

Conversion : Evidence of Ownership : Prima Facie Case. — 
In the case of Cooper v. The Spring Valley Water Company 1 
plaintiff appealed from a judgment for the defendant entered upon 
a directed verdict. Plaintiff, as executor of one Dr. Lochhead, 
sued defendant for the conversion of certain shares of stock 
alleged to be the property of his testator. The alleged acts of con- 
version consisted in an unauthorized transfer of the stock upon the 
books of the defendant. Upon the trial of this action plaintiff 
introduced evidence to the effect that Dr. Lochhead, for several 
years prior to his death, was the owner of the stock, which stood 
in his name upon the defendant's books, and upon which he had 
received dividends, which had been collected by his attendant 
physician, Dr. Terrill, under an order given by plaintiff's testator. 
Upon the death of Dr. Lochhead, plaintiff gave notice to defendant 
that the indorsed certificate of stock was believed to be in the pos- 
session of Dr. Terrill, and forbade defendant to transfer the stock 
upon its books. After the receipt of this notice, Dr. Terrill pre- 
sented this certificate to defendant for transfer to himself, which 
was refused. Subsequently the same certificate was presented by 
Dr. Terrifl's pledgee, and a transfer was made to it. 

On this appeal the judgment for defendant was affirmed, the 
court holding that the facts above set out do not constitute a prima 
facie case, upon the theory that Dr. Lochhead was the owner of 
the stock at the time of his death, and that it had been subsequently 
stolen by Dr. Terrill. In reaching this conclusion it seems that 
the court has placed undue emphasis upon an opening statement 
made by plaintiff's counsel, that plaintiff expected to prove by 
circumstantial evidence that Dr. Terrill had stolen the stock, and 
has treated this alleged theft as one of the principal issues of the 
case. If this had been a criminal proceeding against Dr. Terrill, 
then it would have been incumbent upon the prosecution to estab- 
lish the theft, but for the purposes of this case, it seems that it was 
immaterial how Dr. Terrill got the stock, if he was not entitled 
to it. 2 

The court argues that possession of personal property is prima 
facie evidence of its ownership, and that when plaintiff alleged 



1 (Dec. 22, 1914), 19 Cal. App. Dec. 855. Rehearing granted Feb. 
18, 1915. 

2 See Cooper v. Spring Valley Water Co. (1911), 16 Cal. App. 17, 22, 
116 Pac. 298. 



